


electioneering, and five competing factors that "tend to show" that an advertisement qualifies as
lobbying. Rev. Rul. 2004-6 at 3-4.

Applying this "facts and circumstances" test in Rev. Rul. 2004-6, the IRS concluded that
three of the advertisements qualify as lobbying activity. See"Rev. Rut 2004-6, Situations 1,2
and 5. The ruling, for instance, treats as lobbying, not electioneering, an advertisement that
"identifies Senator C, appears shortly before an election in which Senator C is a candidate, ...
targets voters in that election ... [and] identifies Senator C's position on the issue as contrary to"
the sponsor of the ad. ld. (Situation 2). Although this sounds like the classic sham issue ad ­
even down to the "Call or write Senator C to tell him to vote for S. 24" tag line that was a
hallmark of the abusive pre-BCRA regime - the IRS concluded that it would treat this ad as
lobbying because, under the facts of the hypothetical, it is timed to appear before a Senate vote
on the issue discussed. As such, this ruling indicates that the IRS would allow a section
501(c)(3) group to sponsor such an ad as part of a lobbying campaign, and not treat such an ad as
subject to the absolute prohibition on campaign intervention that tax law applies to section
501(c)(3) organizations.

BCRA's "electioneering communication" provisions were intended to encompass
precisely these kinds of ads. As a matter of election law, the Supreme Court concluded that "the
issue ads broadcast during the 30- and 60-day periods preceding federal primary and general
elections are the functional equivalent of express advocacy." McConnell, 540 U.S. at 206.
Whether the IRS chooses to apply a different, and more fact-dePendent, test for purposes of tax
law is of no moment to how the Commission is required to implement the campaign finance
regulatory regime that it bears sole responsibility for enforcing.

Rev. Rul. 2004-6 was issued shortly after the Commission promulgated the per se
exemption for 501 (c)(3) groups in its 2002 Title II rulemaking. At the time, tax law exPerts
noted the potential for abuse that was created by the combination of the IRS's interpretation of
tax law, and the FEC's per se exemption. Indeed, in a news article about this revenue ruling,
several tax law experts expressed concerns that the IRS interpretations, in light of the
Commission's "electioneering communication" regulation exempting charities, "may have
inadvertently handed campaign strategists an enormous loophole." Damon Chappie, New IRS
Guidance May Open Loophole, ROLL CALL, Jan. 26, 2004, at 2. One expert said the new IRS
interpretation, combined with the Commission's "electioneering communication" regulation,
opened up "a very real and likely loophole." Id.

Attorneys Gregory L. Colvin and Rosemary E. Fei, noted tax law experts, wrote to the
IRS shortly after the ruling was issued, to warn that section 501 (c)(3) charities could become
"the ideal vehicle for interventionist advertising." Their letter begins:

Any time we get guidance from the IRS on political activities of exempt
organizations, it is welcome and useful. This certainly includes Revenue Ruling
2004-6, announced on December 23,2003. We have to worry, though, in
situations where the IRS appears to give a green light to a type of activity that
could be exploited to intervene in candidate election campaigns. After. the
passage and recent validation of the McCain-Feingold camPaign finance reform
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legislation (the Bipartisan Campaign Reform Act of 2002 or BCRA), tens of
millions of dollars can be expected to pour into any promising loophole in the
scheme of regulation.

Specifically, we are concerned that the IRS may have inadvertently handed
campaign strategists an enormous loophole in the form of Situation 2 of the new
Revenue Ruling. We believe there is a very real possibility that, unless the IRS
clarifies this example promptly, massive amounts ofsoft money will be used to
pay for TV and radio ads in battleground states that meet the criteria ofSituation
2. The contributions for these ads would not only be unlimited, but they would be
anonymous and could even be tax deductible.2o

Colvin and Fei describe the potential abuse as arising from the IRS interpretation in light of the
Commission's per se exemption from Title II for section 501 (c)(3) groupS:21

[T]he potential for abuse of the new Revenue Ruling has been greatly heightened
by recent events outside of tax law. Here's why:

The McCain-Feingold legislation contains a ban on corporate and labor payments
for TV and radio ads that mention the name of a candidate within 60 days before a
general election and within 30 days before a primary or caucus....The ban applies
to Section 501 (c)(6), (c)(5) and most (c)(4) nonprofit corporations, but a Federal
Election Commission regulation allows 501(c)(3) charities to run such ads,
relying upon the IRS to ensure that charitable broadcast advertising will be
nonpolitical.

A 501(c) (3) charity might become the ideal vehicle for interventionist advertising,
based upon Situation 2 in the new Revenue Ruling. All a charity need to do is
find a bill (related to its exempt purposes) that is coming up for a vote in Congress

20 Letter of December 30, 2003 from Gregory L. Colvin and Rosemary E. Fei to Judith E. Kindell,
Esq, republished in 2004 Tax Analysts, TAX NOTES TODAY (Jan. 2, 2004), 2004 TNT 1-25 (emphasis
added). For the Commission's convenience, a copy ofthe letter is attached as Exhibit A.

21 Colvin and Fei explain their view that the reasoning ofRev. Rul. 2004-6 will apply to section
501 (c)(3) groups even though the ruling by its terms it discusses only section 501 (c)(4), (cX5) and (c)(6)
groups:

While the Revenue Ruling does not explicitly address Section 501(c)(3) charitable
organizations, the Service has said on many occasions that the line between political and
nonpolitical activities for (c)(3) charities is the same as for (c)(4) social welfare groups
and for Section 527 political organizations... Therefore, especially in light ofthe lack of
current 501 (c) (3) precedential guidance on prohibited candidate electioneering, an IRS
revenue ruling on political activities for non-(c)(3) 's will be read by practitioners as
equally applicable to 501(c) (3) organizations. To depart from the identity of the (c)(3)
and (c)(4) standards would be to create much confusion and disarray.

Letter at 1, n.l (emphasis added).
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before the election, where the candidates have not been publicly known to be
divided on the issue, and where the incumbent is believed to be vulnerable. The
charity can drop in to a specific state or district, run TV, radio, or newspaper ads
attacking the incumbent's positions and calling on the audience to contact him or
her to "vote right" on the bill. The charity can use tax-deductible funds for the
ads, without disclosure ofdonors whose funds paid for the ads, treating the ads as
grass roots communications within its lobbying limits.

Id. at 2 (emphasis added).

Colvin and Fei close by noting the danger that this loophole could be exploited in the future:

Our law finn has a substantial practice in this area. We have always advised our
Section 501 (c)(3), (c)(4), and 527 clients that targeting ads that criticize or praise
public officials solely to areas where they face close elections is political and not
charitable. We would not have advised (c)(3) or (c)(4) clients that they could
target ads as in Situation 2 as a nonpolitical activity, prior to the announcement of
Revenue Ruling 2004-6. Perhaps we have been too cautious in our advice. Ifthe
IRS does not clarify this ruling soon, and especially ifour clients' adversaries
engage in targeted advertising described in Situation 2, we will feel obliged to
advise them that the IRS appears to condone such advertising.

Id. at 3 (emphasis added).

To our knowledge, the IRS has not clarified or modified the advice given in Rev.Rul.
2004-6, and the dangers outlined in the Colvin-Fei letter - including the potential for abuse
created by the Commission's per se exemption from Title II - remain in place.

Thus, the premise of the Commission's per se exemption - that section 501 (c)(3) groups
cannot by law engage in the types of ads within the concern ofTitle II - is flawed. As one tax
law expert explained: "[c]haritable organizations that are exempt from tax under section
501(c)(3) are prohibited from intervention in a political campaign. Yet the record is equally
clear that the muddled definition of educational advocacy on social issues versus campaign
advocacy for or against specific candidates has permitted extensive political campaign activity
by exempt charities." Daniel L. Simmons, An Essay on Federal Income Taxation and Campaign
Finance Reform, 54 Fla. L. Rev. I, 107-08 (Jan. 2002). Indeed, rather than the FEC deferring to
the IRS in detennining what is campaign intervention, this author specifically argues that the
contrary approach is more appropriate - and that the inclusion of charities within the
Commission's Title II regulations will help resolve the problem: "Broadening and clarifying the
definition of political intervention to include all campaign advocacy, particularly advocacy that
meets the definition ofan electioneering communication under the McCain-Feingold standard,
will help identify charitable organizations that attempt to influence the outcome of elections."
Id. at 108 (emphasis added).

As another academic noted prior to the passage of BCRA, "[d]ue to loopholes in the IRC
and FECA, charities and social welfare groups are able to engage in partisan activities, yet argue
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that their actions are nonpolitical." Robert Paul Meier, The Darker Side ofNonprofits: When
Charities and Social Welfare Groups Become Political Slush Funds, 147 U. Pa. L. Rev. 971,
985-86 (Apr. 1999) (discussing one section 501(c)(3) group, "Vote Now '96," which ''virtually
operated as a Democratic Party subsidiary''). The Commission's per se exemption for section
501(c)(3) organizations allows such activity to continue unabated, thereby frustrating the goals.
ofTitle II.

Finally, In NPRM 2005-20, the Commission cites the "SNAP: Strengthening Nonprofit
Advocacy Project" research survey, as well as data from the National Center for Charitable
Statistics, and asks how the Commission should interpret the reports. 70 Fed. Reg. at 49512. If
the Commission believes that the application ofBCRA's "electioneering communication"
provisions will inhibit the work of Section 501(c)(3) groups, the response is the same as the
McConnell Court made to all other entities subject to the Title II provisions: such groups "may
finance genuine issue ads during those time frames by simply avoiding any specific reference to
federal candidates," 540 U.S. at 206, or by choosing non-broadcast media.

c. Reliance on IRS Enforcement

As noted in NPRM 2005-20, the district court in Shays held that the effect of the blanket
50I(c)(3) exemption in current II CFR § 100.29(c)(6) is that "the FEe would do nothing until
the IRS investigated and decided whether or not the organization violated the tax laws." Shays,
337 F. Supp. 2d at 128. The district court invalidated the per se section 501(c)(3) exemption in
part on the ground that the "Commission failed to consider the effectiveness o~ and the problems
presented by, adopting an enforcement policy that relies on the IRS's enforcement of the tax
code." 70 Fed. Reg. at 49512.

In the NPRM, the Commission now incorrectly frames the operative legal issue, stating:

In addressing the extent to which the COlnmission could or should rely on IRS
enforcement of the tax code as a safeguard for ensuring that section 501 (c)(3)
organizations do not make communications that would support or oppose a
Federal candidate, the Commission is considering statements and testimony from
several sources, including section 501 (c)(3) organizations and the Government
Accountability Office ("GAO").

70 Fed. Reg. at 49512 (emphasis added). This framing of the issue implies that the Title II
provisions should apply only to organizations which make PASO communications, and only to
the extent that they do make PASO communications. But if this is true for section 501 (c)(3)
groups, the same logic would apply to section 501 (c)(4) groups as well. The net effect would be
to collapse the bright-line statutory standard of Title II into a PASO test. For the reasons stated
above, this is plainly contrary to the language of the statute, to congressional intent, and to
constitutional principles.

The NPRM notes that several section 501(c)(3) organizations commented in the 2002
rulemaking that "the possibility of an IRS revocation of their 501(c)(3) status because oftheir
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political activities was a strong deterrent to their engaging in activity that may be viewed as
supporting or opposing candidates." 70 Fed. Reg. at 49512.

The relevance of this statement depends on the incorrect premise that section 501(c)(3)
groups cannot as a matter of tax law engage in communications that promote or oppose a
candidate, in the sense contemplated by Congress in BCRA?2 While it is true that section
50 1(c)(3) of the tax code contains a broadly stated prohibition on "intervention" in a political
campaign, this tax law prohibition is not co-extensive with BCRA's prohibition on
"electioneering communications." Even if the tax law prohibits "intervention" in a campaign, an
ad that favorably portrays a candidate (such as a public service announcement) or that criticizes a
candidate (such as an ad with a lobbying message), might not be treated by the IRS as
"intervention" in a political campaign, yet could promote or oppose the candidate in ways that
undermine the purposes ofBCRA. In other words, a section 501(c)(3) corporation could engage
in "electioneering communication," even one that is clearly within the scope of what Congress
intended Title II to regulate, and in no way jeopardize its tax status.

Furthermore, the IRS enforces the non-intervention standard of Section 501 (c)(3) through
either revocation of tax exempt status or the imposition of penalties. Yet "in reality, neither of
these sanctions is meaningful[.]',23 As one commentator explains:

Revocation of the exempt status of a charitable organization that is intervening in
political campaigns will not prevent abuse. The revocation process is long and
difficult, revocation generally would be initiated after tax-free money has already
been expended in the electoral process and after the charitable organization has
attempted to accomplish its political purpose, and the promoters of the charitable
organization are not restrained from the creation of a new organization to carry on
the political activities.24

Another tax law expert explains further:

22 As noted above, the Commission in another context has acknowledged that this premise is
incorrect. Last year, the Commission published a Notice of Proposed Rulemaking regarding ''Political
Committee Status," 69 Fed. Reg. 11736, which in part discussed the definition of the term "expenditure."
The NPRM raised the question whether all payments by Section 501 (c)(3) groups should be exempt from
the term "expenditure." The Commission, however, noted: "In this regard, how should the Commission
interpret the Internal Revenue Service's Technical Advice Memorandum 89-36-002 (Sept. 8, 1989),
which permitted a 501 (c)(3) organization to make advertisements that 'support or oppose a candidate in
an election campaign,' without losing its 501 (c)(3) status for intervening in a political campaign?" 69
Fed. Reg. at 11742. Thus, the Commission itself has acknowledged that the IRS interprets tax law to
allow a Section 501(c)(3) group to run ads that "support or oppose" candidates, an admission completely
inconsistent with the premise of its per se exemption for section 501 (c)(3) groups.

23 Francis R Hill, ''Newt Gingrich and Oliver Twist: Charitable Contributions and Campaign
Finance," 66 TAX NOTES 237, 246 (Jan. 1995).

24 Daniel L. Simmons, An Essay on Federal Income Taxation and Campaign Finance Reform, 54
Fla. L. Rev. I, 108 (Jan. 2002).
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A section 501 (c)(3) organization that loses its exempt status is required to
dissolve and to transfer its assets to another section 501(c)(3) organization. Ifa
political charity loses its exempt status, which is a protracted administrative
process, those involved in the imperiled organization can simply establish a new
organization, generally with a slightly altered board of directors, and, when the
former organization's exemption is revoked, transfer any remaining assets to its
successor. In this process, the organization itself can determine which section
501(c)(3) organization will receive its assets.2S

Indeed, the IRS itself has explicitly recognized that revocation is an ineffective sanction.
In a preamble to proposed regulations implementing new excise taxes for non-complying
organizations, the IRS stated:

Congress enacted sections 4955,6852 and 7409 because it determined that
revocation of exemption was not a sufficient sanction to enforce effectively the
prohibition on political intervention by section 501 (c)(3) organizations. For
example, if an organization engaged in significant, uncorrected political
intervention, revocation could be ineffective as a penalty or deterrent, particularly
if the organization used all its assets for political intervention and then ceased
operations.

59 Fed. Reg. at 64359-60.

So too, the organizational penalty Congress created to supplement revocation may itself
be "a mere formalism" that "is as meaningless as revocation ofexemption." Hill, supra, at 248.
And this of course further assumes that even if meaningful sanctions were available to impose,
the IRS has the resources to police its standard, and that it sets its priorities to do so. But
"[p]olicing exempt organizations is something of a sideline for the IRS; '[t]he Service doesn't
like it because it doesn't raise revenue. ",26

Government statistics bear this out. Although there were more than 850,000 Section
501 (c)(3) groups operating in 2001, a total of only 96 organizations had their charitable status
revoked in the six-year period from 1996-2001, and of these, only 16 were penalized for
conducting non-exempt activities. See GAO, Political Organizations: Data Disclosure and
IRS's Oversight ofOrganizations Should Be Improved, GAO-02-444 (July 2002) at 44 (Table 5)
(Number of Section 501(c) Tax-Exempt Organizations, Fiscal Years 1995-2001), and 48 (Table
9) (Revocations of Section 501 (c)(3)-(6) Tax-Exempt Status, Fiscal Years 1995-2001); see also
GAO, Tax-Exempt Organizations: Improvements Possible in Public, IRS and State Oversight of
Charities, GAO-02-526 (Apr. 2002) at 68 (Table 21) (primary Reasons for Revocations by
Fiscal Year, 1996-2001).

2S Hill, 66 TAX NOTES 237, 246, supra.

26 Laura Brown Chisolm, Sinking the Think Tanks Upstream: The Use and Misuse ofTax
Exemption Law to Address the Use and Misuse ofTax-exempt Organizations by Politiciam, 51 U. Pitt. L.
Rev. 577, 593 (Spring 1990) (quoting former IRS Commissioner Sheldon Cohen).

27 75518.1



The GAO notes that the "IRS has not kept up with growth in the charitable sector. IRS
staffing for overseeing tax-exempt organizations fell between 1996 and 2001 while at the same
time the number of new applications for tax exemption and the number of Forms 990 filed
increased." GAO-02-526 at 20. Thus, "the resources devoted to oversight dropped for fiscal
years 1996 through 2001." Id. at 22.

Under the current, invalidated "electioneering communication" regulation, the
Commission erred in functionally delegating the enforcement ofBCRA's "electioneering
communication" provisions to the IRS, without regard for IRS interpretations, enforcement
resources, or priorities. By simply assuming that IRS application of section 501 (c)(3) standards
would be sufficient to ensure that such corporations did not engage in sham "issue" advocacy,
the Commission abdicated its own independent responsibility to enforce BCRA.

The Commission's General Counsel specifically advised against creating the per se
section 501 (c)(3) exemption precisely because "the civil enforcement ofBCRA lies within the
jurisdiction and responsibility of this Commission and cannot be left to another agency's
policing ofthose subject to another statute." Agenda Doc. No. 02-68, "Final Rule, Interim Final
Rule, and Explanation and Justification for Electioneering Communications," Sept. 24, 2002, at
49 (emphasis added).

This franchising out of the Commission's enforcement authority for the campaign finance
laws is no more appropriate in the BCRA context than it would be for the Commission to adopt a
regulation exempting charities from the longstanding FECA prohibition on "express advocacy"
by all corporations (including charities), 2 U.S.C. § 441 b(a), on the theory that charities are
separately prohibited by tax law from engaging in express advocacy. Notwithstanding the
arguable overlap between the tax law and election law, the Commission has never, by regulation,
repealed the election law applicable to charities under FECA. Nor should it do so under BCRA.

VI. Communications Publicly Distributed Without a Fee-II C.F.R. §
I00.29(b)(3)(i).

As the Commission noted in NPRM 2005-20, both the district court and the court of
appeals in Shays "determined that the 'for a fee' language in the definition of 'publicly
distributed' operated much like an exemption to the definition of 'electioneering
communication.'" 70 Fed. Reg. at 49509. The district court found that the "for a fee" exemption
exceeded the Commission's clause (iv) authority to create exemptions, see 2 U.S.C. §
434(f)(3)(B)(iv), because the exemption could include communications that PASO a federal
candidate. Shays, 337 F. Supp. 2d at 128-29. The D.C. Circuit agreed, finding that
"[e]xempting all fee-free communications regardless of content...makes no pretense" of
following the statutory restrictions on the Commission's exemption authority. 414 F.3d at 109.
The Commission further acknowledged in the NPRM that both the district court and the court of
appeals held that the "for a fee" provision "is inconsistent with the plain text ofBCRA and thus
violated Chevron step one." 70 Fed. Reg. at 49509 (citing Shays, 337 F. Supp. 2d at 129; 414
F .3d at 109).
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In order to comply with district court's order in Shays, affirmed by the court of appeals,
the Commission proposes to eliminate the phrase "for a fee" from the definition of"publicly
distributed" at 11 CFR 100.29(b)(3)(i). 70 Fed. Reg. at 49509. The Commission seeks comment
on whether removing the phrase "for a fee" from the definition of "electioneering
communication" definition "would require extensive monitoring of radio and television
programming to ensure that it either fits the statutory press exemption or otherwise avoids the
reach of the 'electioneering communication' rules." ld. The Commission further inquires
whether removing the phrase "for a fee" from the regulation would require the Commission to
distinguish "commentary" from free time donated to political committees or candidates, which
was approved in Advisory Opinions 1982-44 and 1998-17. ld.

We fully support the Commission's proposal to remove the "for a fee" language from the
definition of "publicly distributed" and, by doing so, eliminate the blanket exemption in the
current regulation for all unpaid advertising. Regarding the need for the Commission to
"monitor" broadcast programming, the pUrPOrted problem raised by the Commission is no
different in form than the enforcement of longstanding law - to the extent it does so at all, the
Commission has long been required to "monitor" broadcast programming to ensure that the
programming either fits the statutory press exemption or otherwise avoids the reach ofFECA's
definition of "expenditure" at 2 U.S.C. § 431(9). The proposed elimination of the "for a fee"
language simply requires the Commission to be cognizant ofboth the "expenditure" restrictions
and "electioneering communication" restrictions applicable to corporations under FECA.

In Ad. Op. 1982-44, the Democratic National Committee ("DNC") and the Republican
National Committee ("RNC") jointly sought the Commission's advice on the applicability of
FECA to the acceptance by both the DNC and RNC of free air time offered by an inCOrPOrated
television network. The Commission opined that the programs to be produced by the DNC and
RNC qualified as "commentary" and, thus, fell within the "news story, commentary, or editorial"
exemption of2 U.S.C. § 431(9)(B)(i). The Commission explained its beliefthat the term
"commentary" was intended to allow third persons access to the media to discuss issues. The
Commission advised that the proposed corporate donation of air time to both political parties "is
within the broadcaster's legitimate broadcast function and, therefore, within the purview of the
media exemption" to the statutory definition of "expenditure."

Similarly, in Ad. Op. 1998-17, the operator of two cable television systems sought the
Commission's advice on the applicability ofFECA's corporate contribution prohibition to his
corporations' provision of free television air time to all bonafide candidates for specified federal
offices. The Commission cited Ad. Op. 1982-44 for the proposition that the "commentary"
provision of the media exemption "allow[s] third persons access to the broadcast media to
discuss issues from a highly political and partisan perspective." The Commission further noted
that the broadcaster would be "performing a function that is contemplated as a public service
function" under federal Communication Act provisions encouraging broadcasters to "to provide
reasonable access to candidates on an equal opportunity basis to more fully inform voters."
Importantly, the Commission advised:

Absent these [communications] laws and regulations ensuring that Daniels will
provide equal opportunities to all qualified candidates, the Commission might
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disapprove a similar request. The Commission cautions, however, that activities
by {the requestor] which reflect an intent to advance one candidate over another,
or to give any preference to any candidate, will be deemed to fall outside the Act 's
media exception. These equal access assurances take the Daniels proposal outside
the realm of mere in-kind contributions of advertising space. Given these
features, the Daniels proposal constitutes the performance of a media function
encouraged and required under the Communications Act, and, in its similarity to
the activity in Advisory Opinion 1982-44, it is considered to be commentary.

Ad. Opt 1998-17 (emphasis added).

We believe that these advisory opinions were properly decided, and that the analysis
employed by the Commission in these opinions should be employed again in the context of
similar requests involving the media exemption from the definition of both "expenditure" at 2
U.S.C. § 431 (9)(B)(i), and "electioneering communication" at 2 U.S.C. § 434(t)(3)(B)(i).
Specifically, the Commission's requirement that all candidates and parties receive equal access
when a broadcaster donates free air time is vital to the fair implementation of the "commentary"
provision of the media exemption. We do not believe that removal of the phrase "for a fee" from
the "electioneering communication" rule would require the Commission to alter its application of
the "commentary" provisions contained in the media exemption.

Although not reflected in the proposed rule, the Commission is considering an alternative
approach that would both delete the "for a fee" language and create a new exemption "for
communications for which the broadcast, cable or satellite entity does not seek or obtain
compensation for publicly distributing the communications, unless the communications promote,
support, attack or oppose a Federal candidate." 70 Fed. Reg. at 49509. The Commission
attempts to justify this alternative proposal on the ground that:

broadcasters donate airtime to organizations to broadcast communications in the
public interest, such as public service announcements promoting a wide range of
worthy endeavors. Subjecting these communications to the electioneering
communication regulations may discourage broadcasters from performing an
important public service in providing free airtime for these ads. An exemption
that is limited to non-PASO communications may, in practice, exempt
comparatively few communications from the definition of "electioneering
communications."

ld.

We oppose this alternative approach, which functionally creates an exemption for unpaid
non-PASO communications. The problem is again the one discussed above - this approach
seeks to replace the Title II "bright-line" test with a PASO standard that is not appropriate for
application to individuals and entities other than "major purpose" entities such as political
committees.
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Furthermore, the D.C. Circuit explicitly rejected the Commission's stated rationale for
this approach by noting that PSA ads might very well fall within the core concerns of Congress
in enacting Title II:

[E]xcluding federal candidates from broadcasts promoting blood drives and other
worthy causes for 90 days out ofevery two years (30 days before the primary plus
60 days before the general election) would hardly seem unreasonable given that
such broadcasts could "associate a Federal candidate with a public-spirited
endeavor in an effort to promote or support that candidate" - a risk the FEC
itself acknowledged, in the very same rulemaking, in justifying its refusal to
promulgate a general exemption for PSAs (whether paid or unpaid), see 67 Fed.
Reg. at 65,202.

Shays, 414 F.3d at 109.

Organizations wishing to utilize donations of airtime to broadcast PSAs and other
communications in the public interest during the 90 days out of the year covered by the
"electioneering communication" restrictions can and should find spokespersons other than
federal candidates to deliver their message.

Finally, any concern that the "electioneering communication" regulations will potentially
sweep in incidental references to candidates on entertainment programs or in pre-election
documentaries is adequately addressed by the statutory exclusion for news stories, commentary,
or editorials. 2 U.S.C. § 434(f)(3)(B)(i); see also 11 C.F.R. § 100.29(c)(2). As for
documentaries, the Commission has long interpreted the identical exclusion from the definition
of "expenditure," 2 U.S.C. § 431(9)(B)(1), to cover documentary programs, biographies, and
similar broadcasts in order to broadly "preserve the traditional role of the press with respect to
campaigns.,,2? And as for entertainment shows, the Commission has recently applied this
exemption, as well as the identical exemption in Title II, to protect a television broadcaster's
fictional entertainment series about presidential elections. See Ad. Op. 2003-34. The
Commission held that, as fiction, the series was not subject to the campaign finance laws, but
also held that incidental references to real life candidates would be exempt "commentary" and
thus constitute neither express advocacy nor "electioneering communications." Id. The same
reasoning would protect similar references to candidates in other entertainment shows as well.

VII. Eliminating All Regulatory Exemptions From the Electioneering
Communications Restrictions

The Commission asks, as an alternative to the proposed modifications of 11 C.F.R. §
100.29(c)(6) described above, whether it should repeal both of the regulatory exemptions from
the electioneering communications rules, 11 CFR 100.29(c)(5) and (6), and instead rely solely on

27 FEC Ad. Ope 1996-48. The Commission has noted that the legislative history demonstrates that
the press exemption "assures the unfettered right of the newspapers, 1V networks and other media to
cover and comment on political campaigns." Id. (quoting H.R. Rep. No. 93-1239, 93rd Cong., 2d Sess. at
4 (1974)).
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the exemptions that Congress established in BCRA. 70 Fed. Reg. at 49513. This proposed
repeal includes both the section 501(c)(3) exemption, and the exemption for communications
paid for by candidates for state or local office, in connection with a state or local election, that do
not PASO any federal candidates.

As discussed above, we strongly support this proposal to repeal, in its entirety, the 11
C.F.R. § IOO.29(c)(6) exemption for section 501(c)(3) organizations. Doing so would bring 11
C.F.R. § IOO.29(c) into line with 2 U.S.C. § 434(f)(3)(B), and more faithfully implement the
intent and purpose of this statutory section.

Although the repeal of 11 C.F.R. § 100.29(c)(5) - the exemption for communications by
candidates for state or local office that do not PASO any federal candidate - would result in a
regulation that permissibly interprets 2 U.S.C. § 434(f)(3)(B), we believe that repeal of this
exemption is not necessary. The section IOO.29(c)(5) exemption is a proper exercise of the
Commission's clause (iv) authority. Section IOO.29(c)(5) properly incorporates the non-PASO
restriction required by clause (iv), and applies the PASO standard to political committees - an
approach which does not present the constitutional concerns raised by the application of the
PASO standard to entities other than "major purpose" entities.28

VITI. Exempting All Communications That Do Not PASO a Federal Candidate

The Commission also seeks comment on a proposed exemption from the definition of
"electioneering communication" for "all communications that do not PASO a Federal
candidate." 70 Fed. Reg. at 49513.

We strongly oppose this proposed exemption, for the reasons stated above. This
exemption would effectively replace the bright-line "electioneering communication" standard ­
the cornerstone of Title II - with a PASO standard which may not be constitutional as applied
to entities other than "major purpose" entities such as political committees. As explained above,
Congress recognized in Title II that application ofthe PASO standard to entities other than
"major purpose" groups might raise concerns of constitutional vagueness, similar to the
vagueness concerns that led the Supreme Court in Buckley to impose a bright-line "express
advocacy" construction on the statutory phrase "for the purpose of influencing," when the term
"expenditure" is applied to entities other than "major purpose" groups such as political
committees. Buckley, 424 U.S. at 77-79.

The Buckley Court, however, saw no need to narrowly construe the definition of
"expenditure" as applied to political committees, because "[e]xpenditures of candidates and of
'political committees' ... can be assumed to fall within the core area sought to be addressed by
Congress. They are, by definition, campaign related." Id. at 79.

Based on this discussion in Buckley, Congress applied the PASO standard in Title I of
BCRA to the activities of state political party committees - entities with a self-proclaimed

28 The Commission also seeks comment on proposed revisions to the 11 C.F.R. §"100.29(c)(S)
exemption for state and local candidates. We do not object to these proposed revisions.
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major purpose of influencing elections - as a means of defining and regulating state party
"federal election activity." See 2 U.S.C. § 43 I(20)(A)(iii).

By contrast, in order to avoid potentially unconstitutional ambiguity, Congress enacted
BCRA's bright-line "electioneering communication" standard in Title II for individuals and
entities other than "major purpose" entities such as political committees. The Supreme Court in
McConnell found that BCRA's definition of "electioneering communication" raises none of the
vagueness concerns" that drove its analysis in Buckley. McConnell, 540 U.S. at 194. According
to the Court, the definition of 66electioneering communication" is "both easily understood and
objectively determinable." The Court concluded that 6~e constitutional objection that Persuaded
the Court in Buckley to limit FECA's reach to express advocacy is simply inapposite here." Id

The Commission should not replace the clearly constitutional "electioneering
communication" standard in Title II with a PASO standard, which is potentially unconstitutional
as applied to entities other than political committees and other "major purpose" groups. Doing
so would clearly undermine congressional intent to enact a bright-line, constitutional test for
distinguishing between regulated electioneering speech and other speech not subject to
regulation under federal campaign finance laws.

IX. Petition for Rulemaking To Exempt Advertisements Promoting Films,
Books, and Plays

Finally, in response to a petition for rulemaking received by the Commission on August
26, 2004 - on a matter unrelated to the Shays litigation - the Commission is proposing a new
regulatory exemption to the definition of "electioneering communication." Proposed 11 CFR
100.29(c)(7) would exempt from the definition of "electioneering communication" any
communication that "[p]romotes a movie, book, or play, provided that the communication is
within the ordinary course ofbusiness of the person that pays for such communication, and such
communication does not promote, support, attack or oppose any Federal candidate." 70 Fed.
Reg. at 49515.

Although we do not oppose an exemption along the lines proposed, we believe it should
be re-framed to avoid a PASO test, for the reasons set forth above. Instead, the Commission
should adopt the approach it recently followed in MURs 5474 and 5539, where it analyzed ads
promoting the movie Fahrenheit 911. There, the Commission found the ads were not
66electioneering communications" because there was no evidence they were broadcast within the
applicable Title II windows.29 The Commission, however, additionally analyzed whether the
film or promotional materials constituted impermissible corporate 6'expenditures."

In concluding they did not, the Commission applied a test developed in prior advisory
opinions, see Ad. Gp. 1994-30 (Conservative Concepts) and Ad. Op. 1989-21 (Create-a-Craft):
whether the promotional materials constituted 6'bona fide commercial activity." Id. at 13.
Importantly, as the General Counsel Report notes, "An analysis of whether the feature-length
film, movie trailers and Fahrenheit911.com are bona fide commercial activity does not turn on

29 See First General Counsel's Report in MURs 5474 and 5539 (May 25, 200S) at 9-11.
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their content." Id. at 14. In a fundamental way, this distinguishes a ''bona fide commercial
activity" standard from a PASO test, which is a content detennination.

As the Report notes about prior applications of this test to the sale ofmerchandise:

[W]hether commercial activity results in an expenditure or contribution is very
fact-specific and depends on an examination of a number of factors, including (1)
whether the sales of the merchandise involve fundraising activity or solicitations
for political contributions; (2) whether the activity is engaged in by the vendor for
genuinely commercial purposes and not for the purpose of influencing an
election; (3) whether the items are sold at the vendor's usual and nonnal charge;
and (4) whether the purchases are made by individuals for their personal use. See
AO 1994-30 and 1989-21.

Id. at 14.

The Report then applied a "totality of circumstances" test to determine if the promotional
activities at issue in the MURs demonstrated that the spenders "were engaged in bona fide
commercial activity," id. at 15, and found that they were. For instance, the Report noted:

These respondents are in the business ofmaking, promoting, and/or distributing
films, and no information has been presented to suggest that they failed to follow
usual and nonnal business practices and industry standards in connection with
Fahrenheit 9/11. Further, the transactions between Miramax, Fellowship, Lions
Gate and IFC appear to have been profit-making, ann's length commercial
transactions in which these entities bought and sold a product that they are
typically in the business ofbuying and selling.

Id. at 16.30

If the Commission decides to adopt a new exemption for promotional advertisements, it
should codify the approach taken in MUR 5474 and the advisory opinions it is based on. Instead
of applying a PASO test to such ads, it should apply a test that combines the "bona fide
commercial activity" and "ordinary course of business" analyses. This test will not involve a
content analysis of the ads, but rather the type of"totality of circumstances" evaluation described
above as to whether a genuine commercial activity is involved. This approach, if adopted by the
Commission, should both provide ample protection to genuine commercial activity, and avoid
the application of a PASO test to a non-"major purpose" entity.3!

"As an alternative," the General Counsel's Report also analyzed whether the promotional
materials contained "express advocacy," and found that they did not. Id. at 17-19.

The Commission seeks comment as to whether the regulation's reference to "movie" should be
understood to mean only movies appearing in theatres, or whether it should also apply to movies available
for rental on DVD or video, or available on pay.per-view. 70 Fed. Reg. at 49514. We believe that the
term "movie" should be understood to include not only movies appearing in theaters, but also movies
available for rental on DVD, video, or pay·per-view.
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The Commission asks whether the exemption should be based on the actual or projected
release date of the movie or book, and whether the exemption should apply only to movies that
are shown during, or are being released within six months of, the electioneering communication
window and to books that are in print during, or within six months of, the electioneering
communications window. 70 Fed. Reg. at 49514. We believe such a six month time period
provision would be consistent with and would advance the purposes of the rule's "ordinary
course of business" provision.

The Commission notes that the proposed exemption applies only to persons acting in the
"ordinary course ofbusiness," and asks whether this limitation would unfairly exclude first-time
distributors. The Commission further asks whether it should extend the exemption to any person
who promotes movies, books or plays without regard to whether such advertisements are in the
ordinary course of business. 70 Fed. Reg. at 49514. We strongly object to the elimination of the
"ordinary course of business" provision from the rule. We believe that the "bona fide
commercial activity" test we propose (in combination with an "ordinary course of business"
standard) could extend the exemption to first time distributors who provide evidence to the
Commission that they are engaged in a bona fide commercial endeavor.

We support the Commission's proposal to limit the exemption to entities not directly or
indirectly established, financed, maintained, or controlled by any federal candidate, individual
holding federal office, or any political committee, including political party committees.

X. Conclusion

For the reasons set forth above, we urge the Commission to adopt, with the recommended
amendments and omissions set forth above, the proposed "electioneering communication"
regulations, in order to comply with the district court decision in Shays and to preserve the
integrity of BCRA's ban on the use of corporate treasury funds to pay for "electioneering
communication."

We appreciate the opportunity to submit these comments.

Sincerely,

lsi Fred Wertheimer

Fred Wertheimer
Democracy 21

lsiJ. Gerald Hebert

J. Gerald Hebert
Paul S. Ryan

- Campaign Legal Center

lsi Lawrence M Noble

Lawrence M. Noble
Center for Responsive Politics

Similarly, the Commission seeks comment on whether the exemption should apply only to
printed books, or also to books that are made available in audio and on-line formats. 70 Fed. Reg. at
49514. We believe the exemption should apply to books made available in print, audio and on-line
formats.
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